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 ORDER 

 The plaintiff has filed the present suit for recovery of Rs.9,29,754/- along with 

pendent lite, future interest, cost and expenses of suit against the defendant Mr. 

Nilesh Kumar Panchal & Ors.  

 The case was assigned to the Court of Ld. ADJ-03, Shahadara on 09.10.2019 

which was considered on 10.10.2019 and the defendant was ordered to be served 

with the summons for 21.01.2020. The defendant remained unserved in the court of 

Ld ADJ-03. 

  As this is a commercial suit falling within the provisions of Section 

2(1)(C)(i) of Commercial Court Act 2015 (hereinafter referred to as Act), it was 

assigned to the Court of Ms. Nivedita Anil Sharma, Ld. District Judge, Commercial 

Court, Shahdara, Delhi in view of the order bearing 

no.60/DHC/Gaz./G1/Vie.2(a)2019 dated 05.12.2019 of the High Court of Delhi vide 

order dated 10.12.2019 of Ld. District and Session Judge, Shahdara, Delhi.  

  After, constitution of Commercial Court-02, Shahdara, Delhi the case 

was transferred to this Court.  The matter was taken up by this court for the first time 

on 15.09.2020. During arguments on consideration, it was revealed that plaintiff has 

not complied with provision of Section 12A of Act. Accordingly, the matter was listed 

for arguments on maintainability.  The matter was adjourned from time to time on the 

request made on behalf of plaintiff and finally, an application u/s 12A of Commercial 

Courts Act r/w S. 151 Code of Civil Procedure, 1908 (hereinafter referred as CPC for 

the sake of brevity) was filed on behalf of plaintiff on 10.02.2021. 

  Arguments have been heard at length on maintainability of the present 

case w.r.t Section12A of Act.  

  Ld counsel for plaintiff has also filed written arguments.  

  Ld counsel for plaintiff has mainly argued that along with the plaint, the 

plaintiff has also filed applications u/o 38 Rule 5 r/w 151 CPC and another 

application u/o 39 Rule 1 and 2 CPC for contemplating urgent relief and he has 

subsequently filed an application u/s 12A of the Act for seeking exemption from 

carrying pre institution mediation as required under Section 12A of Act.  



  In support of his arguments, he has also placed reliance on the order 

dated 30.09.2020 passed on IA 7354/2020 and on IA 7564/2020 u/o 6 Rule 17 CPC 

passed by Delhi High Court in CS OS 201/2020 and order dated 17.12.2020 passed 

on IA 12185/2020 u/s 12A of Act in the same case.  

  He has also placed reliance on judgments/orders pronounced by other 

High Courts inter alia:- 

1. GSD Constructions Pvt Ltd Vs Balaji Febtech Engineering Pvt Ltd in 

miscellaneous appeal no. 4081/19 decided by Madhya Pradesh High Court on 

07.08.2019. 

2. Satyam Wood Industries Vs Adoniss (P) Ltd & Anr in C.R.P.C(MD) No. 

804/19 decided by Madras High Court on 10.06.2019. 

3. M K Foods Products Vs M/s S H Food Product in civil petition 3690/18 

decided by Telangana High Court on 21.02.2019. 

4. M/s Dhanbad Fuels Ltd Vs Union of India & Anr C.O. No. 1678 of 2020 

decided by Calcutta High Court 

5. Ganga TARO Vazirani vs Deepak Raheja in Commercial Suit no. 972 of 2019 

decided by High Court of Bombay 

6. Bank of Baroda Vs Suhail Garments in CM(Main) No. 131/2021 decided by 

High Court of Delhi.  

 Ld counsel for plaintiff has further argued that during the pendency of present 

suit, he had also taken steps on 24.12.2020 for pre institution mediation and 

respondent did not provide the consent to participate in the process of pre institution 

mediation.   

  I have perused the record and given due consideration to the 

arguments advanced by ld counsel for plaintiff. I have also gone through the law and 

precedents on the point.   

  There is no dispute that the present suit for recovery of money filed by 

plaintiff is commercial suit which within the ambit of Section 2(1) (c) (i) of the Act 

which defines the commercial dispute.   It reads as follows- 

“2. Definitions- (1) In this Act, unless the context otherwise 

requires- 

(a)---- 

(aa)------ 

(b)----  



 

 

(c) “commercial dispute”  means a dispute arising out of - 

(1) ordinary transactions of merchants, bankers, financiers 

and traders such as those relating to mercantile documents, 

including enforcement and interpretation of such documents;”. 

  The Act of 2015 came into force w.e.f 01.01.2016 and the Commercial 

Courts (Pre-institution mediation and settlement) Rules 2018 (hereinafter referred to 

as 'Rules') came into force w.e.f 03.07.2018.  

 Section 12A of the Act deals with provisions of pre-institution mediation and 

settlement and was incorporated w.e.f 03.05.2018.  Clause (1) of this Section reads 

as under- 

(1) A suit which does not contemplate any urgent interim 

relief under this Act, shall not be instituted unless the 

plaintiff exhausts the remedy of pre-institution mediation in 

accordance with such manner and procedure as may be 

prescribed by the rules made by the Central Government. 

 

 The Central Government has appointed the authority constituted under Legal 

Services Authority Act to conduct the Pre-institution Mediation under Clause (2) of 

this Section.  The purpose of including Section 12A of the Act is speedy disposal and 

to settle the commercial disputes as defined under Section 2(c) of the Act at the 

threshold so that there should be minimum recourse to approach the courts.  

 From the language of Section 12A it is apparent that the provisions are 

mandatory in nature as the use of words “shall not be instituted” clearly mandates 

that the suit of a commercial nature cannot be filed at all unless the remedy of Pre-

institution mediation is exhausted where there is no urgent interim application for 

seeking immediate relief. 

 Though, in the present case, the plaintiff has filed applications u/o 38 Rule 5 

CPC praying for ad interim ex parte order for attachment of suit amount from the 

salary of defendant no.1 and u/o 39 Rule 1 and 2 CPC for seeking interim relief 

thereby, restraining defendants from selling, transferring, mortagaging, creating third 

party interest or parting with possession of mortgaged properties to anyone, however 

from the application u/o 39 Rule 1 and 2 CPC, it is revealed that plaintiff has made 



bald assertion that defendant no.1 and 2 may sell and dispose off the mortgaged 

properties to some other person with dishonest intention not to pay outstanding dues 

to plaintiff bank. It is not at all stated as to what is the basis of apprehension made by 

the plaintiff and how the cause of action to file the present application has arisen. 

There is not even a whisper regarding the cause of action for filing the said 

application u/o 39 Rule 1 and 2 CPC.  

  It is important to mention that counsel for plaintiff did not press for 

consideration of said applications on the day when the present suit was considered 

for the first time on 10.10.2019 by Ld ADJ-03 or even after that which itself shows 

that there is no real urgency in the present case.  

  I am of the view that mere the bald averment made in the application 

u/o 39 Rule 1 and 2 CPC that defendants have no intention to re pay the amount and 

they may dispose off the mortgaged property does not satisfy the test of urgency. 

Further, the application u/o 38 Rule 5 CPC has been moved for the purpose of 

satisfaction of decretal amount and thus, to subserve the ends of justice and the 

same also does not explain any urgency. 

  The High Court of Delhi in the order dated 30.09.2020 on IA 7354/2020 

in CS(OS) 201/2020 relied by plaintiff also gave the finding that seeking attachment 

before the judgment, of House no. 38 Dayanand Vihar, Delhi-92 with direction to 

defendant no.1 to make the properties available to satisfy the decree and prayer for 

appropriate restraint order in the suit does not satisfy the test of urgency as there 

was mere bald assertion in the application that defendant no.1 had no intention to 

satisfy the decree for the reason that defendant no.1 was in the process of disposing 

off the said property. Further, the High Court directed issuance of summons of the 

suit to the defendants subject to plaintiff filing an application seeking exemption u/s 

12A Act explaining the urgency.  

 From the order dated 17.12.2020, it is revealed that application moved on 

behalf of plaintiff u/s 12A of Act was allowed by the High Court and the plaintiff was 

exempted from pre institution mediation and settlement as contemplated u/s 12A of 

Act.  

  Though, the ld counsel for plaintiff urged that he has also subsequently 

filed an application u/s 12A of Act for seeking exemption from carrying out pre 

institution mediation by the plaintiff, however after going through the contents of 

application u/s 12A of Act, it is revealed that plaintiff has not explained any urgent 



relief even in the said application. It is only stated in the application that the present 

suit was filed on the basis of inadvertent prevalent custom going on at the relevant 

time and no application u/s 12A of the Act was filed. However, now for removing the 

technical defect in the present suit, he has filed the present application and has also 

filed an application before DLSA for pre institution mediation.  

  From the order dated 17.12.2020 of the High Court of Delhi on 

application u/s 12A of Act in CS(OS) 201/2020, it cannot be inferred that application 

filed in the High Court was just for removal of technical defect or that no urgent relief 

was explained in the said application by the plaintiff. Considering that plaintiff was 

granted opportunity to file the application u/s 12A of Act explaining the urgency, it is 

assumed that urgency might have been explained in the application u/s 12A of the 

Act in the said case.  

 The other judgments/orders relied by the plaintiff are of other High Courts 

which though have persuasive value but do not have binding effect on this court. 

Even otherwise, in the judgment GSD Constructions Pvt Ltd Vs Balaji Febtech 

Engineering Pvt Ltd (Supra), the court below without numbering the plaint had 

returned the plaint for non-compliance of provision u/s 12A of Act without noticing 

that there was urgency in the interim application for seeking delivery of goods which 

were lying at the port for the past four months.  

 Similarly, Satyam Wood Industries Vs Adoniss (P) Ltd(supra) pertains to late 

delivery and in the said case also, the plaintiff filed an application u/o 39 Rule 1 and 

2 CPC seeking interim mandatory order directing 2nd defendant to issue the delivery 

order of wooden logs kept in the port terminal and delay in the said case would have 

caused irreparable loss to the plaintiff. In the said case, the High Court of Madras 

directed the District Judge to consider the interim application if any real urgency was 

there in the matter and decide the case on merits and if necessary, refer the party to 

mediation. 

 In M K Foods Products Vs M/s S H Food Product (Supra), the very suit was 

under IPR Act for permanent injunction restraining the defendant from infringing 

copyright. The suit itself in the said case was urgent in nature.  

 In M/s Dhanbad Fuels Ltd Vs Union of India & Ors (supra), it was found that 

suit was filed within the month of establishment of Commercial Court in Alipur and 

when the suit was filed, the State of West Bengal had not come with any notification 

or procedure for implementation of Pre-Institution Mediation and Settlement Rules. 



The infrastructure was not in place and public was not aware at that time whereas 

the present case has been filed on 30.09.2019 when the infrastructure for pre 

institution mediation was available in all the district courts in Delhi. 

 The facts in Ganga TARO Vazirani vs Deepak Raheja (Supra) are different 

since in the said case, the suit was decreed u/o 37 CPC 1908 by the Commercial 

Court and the plea for non-compliance of provisions u/s 12A of Act was not taken at 

all during trial in Commercial Court. The said plea was taken for the first time before 

the High Court in appeal. It was observed “at no point of time has the defendant ever 

raised the contention that the present suit cannot be instituted because the plaintiff 

has not invoked the remedy of pre institution mediation as contemplated u/s 12A of 

the CC Act”. It was further held “I am, therefore, of the opinion that not having raised 

this issue at the earliest point of time, the defendant is now precluded from doing so. 

In fact, if I were to allow such plea at this stage, it takes plaintiff by surprise”. 

Considering the said facts and circumstances, it was observed that it would not only 

be just ridiculous but highly unjust to now hold that plaintiff ought to be non-suited 

merely because he did not avail the pre institution process as contemplated u/s 12A 

of Act. It is was also observed “if the parties have already taken steps for settlement 

out of the court before institution of the suit an attempt made by the parties to resolve 

the dispute amicably has failed, the plaintiff cannot be asked to compulsarily go for 

pre institution mediation as contemplated u/s 12A of CC Act as the same would run 

counter to the very purpose for which Commercial Courts Act was brought into force 

as it would have the effect of delaying the proceedings rather than the quick 

resolution of the dispute”. 

 It may be pointed out that it is not the case of plaintiff herein that any efforts 

were made by the parties before institution of suit for any settlement out of the court. 

 In the order dated 12.02.2021 and 01.03.2021 in Bank of Baroda Vs Suhail 

Garments (supra) in CM(M) 131/2021, no law has been laid down by the High Court 

of Delhi. The High Court of Delhi only appointed amicus curie in respect of effect of 

retrospective operation of provision of Commercial Courts Amendment Act, 2018. 

Even otherwise, the High Court appointed amicus curie only in respect of 

retrospective effect of the Amendment Act whereas the present suit has been filed in 

September 2019 i.e. after the infrastructure was available for pre institution 

mediation.  

 In Amba Lal Sarabhai Enterprises Ltd Vs K S Infraspace LLP 2019 SCC 



Online SC 1311, It was held by the Apex Court that the provisions of Commercial 

Courts Act are to be strictly followed and adhered to. It means that no liberal 

interpretation of the provisions has to be given and they should be read in narrow 

sense.  

 The very purpose of S.12A shall be frustrated if the parties are permitted to 

circumvent the provisions u/s 12A of Act merely by filing application u/o 39 Rule 1 

and 2 CPC along with the plaint where the real urgency is not explained.    

 Thus, I am of the considered opinion that mere filing of application u/o 39 Rule 

1 and 2 CPC not contemplating the real urgency along with the plaint by itself does 

not exempt the plaintiff from pre institution mediation   

  In view of the above discussion, I am of the view that there was no real 

urgency in the present case as is reflected even from the conduct of the plaintiff.  

  In view of the above discussion, I am of the view that there was no real 

urgency in the present case as is reflected even from the conduct of the plaintiff. 

 It is pertinent to mention here that Order 7 Rule 11 of Civil Procedure Code, 

1908 deals with the rejection of the plaint and reads as follows-ha 

Rejection of plaint - The plaint shall be rejected in the 

following cases- 

a.----------------- 

b. –-------------- 

c.----------------- 

d. Where the suit appears from the statement in the plaint to 

be barred by any law. 

e. ---------------- 

f. ---------------- 

 As already discussed, the provision under Section 12A of the Act is 

mandatory in nature. Though, plaintiff has taken the steps for pre institution 

mediation during the pendency of the present case, however the steps taken during 

the pendency of present case amount to post institutional mediation and the same 

may amount to pre institution mediation if a fresh suit is filed by the plaintiff.  Since 

the plaintiff has not taken any steps in accordance with the mandatory provisions 

under Section 12A of the Act for Pre-institution mediation, the suit of the plaintiff 

apparently is barred by the law.   

 In view of the above discussions and reasons, this court is of the considered 



opinion that suit of plaintiff is not maintainable. Accordingly, the plaint is hereby 

rejected under Order 7 Rule 11 (d) of the Civil Procedure Code being not 

maintainable. The plaintiff however can file fresh suit after complying mandatory 

provisions of law under Section 12A of this Act subject to period of limitation and law.  

  File be consigned to record room after due compliance.  

 
 

         (Sukhvinder Kaur) 
District Judge, Commercial Court-02 

Shahdara, Karkardooma 
16.04.2021 



CS(Comm):  96/19 
SBI Vs Asha Goel 

 
16.04.2021 

 

 ORDER 
 
  The plaintiff has filed the present suit for recovery of Rs.17,74,929.52/- 

including claim for sale of mortgaged property u/o 34 of Code of Civil Procedure, 

1908 (hereinafter referred as CPC for the sake of brevity) with pendent lite, future 

interest, cost and expenses of suit and for permanent injunction against the 

defendant Asha Goel and Anr.  

 The case was filed on 02.09.2019 which was marked to self by Ld District & 

Sessions Judge, Shahdara, KKD Courts, Delhi. The case was considered on 

03.09.2019 and the defendants were ordered to be served with the summons for 

14.09.2019. The defendant remained unserved in the court of by Ld District & 

Sessions Judge, Shahdara, KKD Courts, Delhi. 

  As this is a commercial suit falling within the provisions of Section 

2(1)(C)(i) of Commercial Court Act 2015 (hereinafter referred to as Act), it was 

assigned to the Court of Ms. Nivedita Anil Sharma, Ld. District Judge, Commercial 

Court, Shahdara, Delhi in view of the order bearing 

no.60/DHC/Gaz./G1/Vie.2(a)2019 dated 05.12.2019 of the High Court of Delhi vide 

order dated 28.01.2020 of Ld. District and Session Judge, Shahdara, Delhi.  

  After, constitution of Commercial Court-02, Shahdara, Delhi the case 

was transferred to this Court.  The matter was taken up for the first time by this court 

on 02.12.2020. During arguments on consideration, it was revealed that plaintiff has 

not complied with provision of Section 12A of Act. Accordingly, the matter was listed 

for arguments on maintainability.  The matter was adjourned from time to time on the 

request made on behalf of plaintiff and finally, an application u/s 12A of Act r/w S. 

151 CPC was filed on behalf of plaintiff on 10.02.2021. 

  Arguments have been heard at length on maintainability of the present 

case w.r.t Section12A of Act.  

  Ld counsel for plaintiff has also filed written arguments.  

  Ld counsel for plaintiff has mainly argued that along with the plaint, the 

plaintiff has also filed applications u/o 38 Rule 5 r/w S.151 CPC and another 



application u/o 39 Rule 1 and 2 CPC for contemplating urgent relief and he has 

subsequently filed an application u/s 12A of Act for seeking exemption from carrying 

pre institution mediation as required under Section 12A of Act.  

  In support of his arguments, he has also placed reliance on the order 

dated 30.09.2020 passed on IA 7354/2020 and on IA 7564/2020 u/o 6 Rule 17 CPC 

passed by Delhi High Court in CS OS 201/2020 and order dated 17.12.2020 passed 

on IA 12185/2020 u/s 12A of Act in the same case.  

  He has also placed reliance on judgments/orders pronounced by other 

High Courts inter alia:- 

7. GSD Constructions Pvt Ltd Vs Balaji Febtech Engineering Pvt Ltd in 

miscellaneous appeal no. 4081/19 decided by Madhya Pradesh High Court on 

07.08.2019. 

8. Satyam Wood Industries Vs Adoniss (P) Ltd & Anr in C.R.P.C(MD) No. 

804/19 decided by Madras High Court on 10.06.2019. 

9. M K Foods Products Vs M/s S H Food Product in civil petition 3690/18 

decided by Telangana High Court on 21.02.2019. 

10. M/s Dhanbad Fuels Ltd Vs Union of India & Anr C.O. No. 1678 of 2020 

decided by Calcutta High Court 

11. Ganga TARO Vazirani vs Deepak Raheja in Commercial Suit no. 972 of 2019 

decided by High Court of Bombay 

12. Bank of Baroda Vs Suhail Garments in CM(Main) No. 131/2021 decided by 

High Court of Delhi.  

 Ld counsel for plaintiff has further argued that during the pendency of present 

suit, he had also taken steps on 24.12.2020 for pre institution mediation and 

respondent did not provide the consent to participate in the process of pre institution 

mediation.   

 I have perused the record and given due consideration to the arguments 

advanced by ld counsel for plaintiff and gone through the law and precedents on the 

point.   

 There is no dispute that the present suit for recovery of money filed by plaintiff 

is commercial suit which within the ambit of Section 2(1) (c) (i) of the Act which 

defines the commercial dispute.   It reads as follows- 

“2. Definitions- (1) In this Act, unless the context otherwise 

requires- 



(a)---- 

(aa)------ 

(b)----  

 

 

(c) “commercial dispute” means a dispute arising out of - 

(1) ordinary transactions of merchants, bankers, financiers 

and traders such as those relating to mercantile documents, 

including enforcement and interpretation of such documents;”. 

  The Act of 2015 came into force w.e.f 01.01.2016 and the Commercial 

Courts (Pre-institution mediation and settlement) Rules 2018 (hereinafter referred to 

as 'Rules') came into force w.e.f 03.07.2018.  

 Section 12A of the Act deals with provisions of pre-institution mediation and 

settlement and was incorporated w.e.f 03.05.2018.  Clause (1) of this Section reads 

as under- 

(1) A suit which does not contemplate any urgent interim 

relief under this Act, shall not be instituted unless the 

plaintiff exhausts the remedy of pre-institution mediation in 

accordance with such manner and procedure as may be 

prescribed by the rules made by the Central Government. 

 

 The Central Government has appointed the authority constituted under Legal 

Services Authority Act to conduct the Pre-institution Mediation under Clause (2) of 

this Section. The purpose of including Section 12A is speedy disposal and to settle 

the commercial disputes as defined under Section 2(c) of the Act at the threshold so 

that there should be minimum recourse to approach the courts.    

 From the language of Section 12A it is apparent that the provisions are 

mandatory in nature as the use of words shall not be instituted clearly mandates 

that the suit of a commercial nature cannot be filed at all unless the remedy of Pre-

institution mediation is exhausted where there is no urgent interim application for 

seeking immediate relief. 

 Though, in the present case, the plaintiff has filed applications u/o 38 Rule 5 

CPC praying for ad interim ex parte order for attachment of suit amount from the 

salary of defendant no.1 and 2 or any other dues payable to the defendants towards 



the dues by the plaintiff bank and u/o 39 Rule 1 and 2 CPC for seeking interim order 

thereby, restraining defendant no.1 from creating third party right, interest, selling, 

mortgaging or parting with possession of mortgaged properties to anyone. However, 

from the application u/o 39 Rule 1 and 2 CPC, it is revealed that plaintiff has made 

bald assertion that defendant no.1 with dishonest intention is trying to sell/dispose off 

the mortgaged properties purchased from the loan amount in order to defeat to 

lawful claim of plaintiff bank/decree, which is ultimately going to be passed against 

the defendants. It is also stated that defendants have not paid the outstanding dues 

of the plaintiff bank and plaintiff bank has apprehension that defendant no.1 may sell 

the mortgaged properties. It is further stated that if defendant no.1 sells the said 

properties, the third party right would be created and many complications would 

arise. The plaintiff has not at all stated as to how it came to know that defendant no.1 

is trying to dispose off the mortgaged properties purchased from the loan amount. 

There is not even a whisper regarding the cause of action for filing the said 

application u/o 39 Rule 1 and 2 CPC.   

  I am of the view that the bald averment made in the application u/o 39 

Rule 1 and 2 CPC is self contradictory as on one hand, it is stated that defendant 

no.1 with dishonest intention is trying to sell/dispose off mortgaged properties 

whereas on other hand, it is stated that the plaintiff apprehends that defendant may 

dispose off the mortgaged properties. Thus, the application does not disclose as to 

how the cause of action for filing the present application has arisen.  

  It is important to mention that counsel for plaintiff did not press for 

consideration of said applications on the day when the present suit was considered 

for the first time by Ld District & Sessions Judge, Shahdara, on 03.09.2019 or even 

after that which itself shows that there is no real urgency in the present case.  

  I am of the view that mere the bald averment made in the application 

u/o 39 Rule 1 and 2 CPC that defendants have no intention to re pay the amount and 

they may dispose off the mortgaged property does not satisfy the test of urgency. 

Further, the application u/o 38 Rule 5 CPC has been moved for the purpose of 

satisfaction of the decretal amount and thus, to subserve the ends of justice and the 

same also does not explain any urgency.  

  The High Court of Delhi in the order dated 30.09.2020 on IA 7354/2020 

in CS(OS) 201/2020 relied by plaintiff also gave the finding that seeking attachment 

before the judgment, of House no. 38 Dayanand Vihar, Delhi-92 with direction to 



defendant no.1 to make the properties available to satisfy the decree and prayer for 

appropriate restraint order in the suit does not satisfy the test of urgency as there 

was mere bald assertion in the application that defendant no.1 had no intention to 

satisfy the decree for the reason that defendant no.1 was in the process of disposing 

off the said property. Further, the High Court directed issuance of summons of the 

suit to the defendants subject to plaintiff filing an application seeking exemption u/s 

12A of Act explaining the urgency.  

 From the order dated 17.12.2020, it is revealed that application moved on 

behalf of plaintiff u/s 12A of Act was allowed by the High Court and the plaintiff was 

exempted from pre institution mediation and settlement as contemplated u/s 12A of 

Act.  

  Though, the ld counsel for plaintiff urged that he has also subsequently 

filed an application u/s 12A of Act for seeking exemption from carrying out pre 

institution mediation by the plaintiff, however after going through the contents of 

application u/s 12A of Act, it is revealed that plaintiff has not explained any urgent 

relief even in the said application. It is only stated in the application that the present 

suit was filed on the basis of inadvertent prevalent custom going on at the relevant 

time and no application u/s 12A of the Act was filed. However, now for removing the 

technical defect in the present suit, he has filed the present application and has also 

filed an application before DLSA for pre institution mediation.  

  From the order dated 17.12.2020 of the High Court of Delhi on 

application u/s 12A of Act in CS(OS) 201/2020, it cannot be inferred that application 

filed in the High Court was just for removal of technical defect or that no urgent relief 

was explained in the said application by the plaintiff. Considering that plaintiff was 

granted opportunity to file the application u/s 12A of Act explaining the urgency, it is 

assumed that urgency might have been explained in the application u/s 12 of the Act 

in the said case.  

 The other judgments/orders relied by the plaintiff are of other High Courts 

which though have persuasive value but do not have binding effect on this court. 

Even otherwise, in the judgment GSD Constructions Pvt Ltd Vs Balaji Febtech 

Engineering Pvt Ltd (Supra), the court below without numbering the plaint had 

returned the plaint for non-compliance of provision u/s 12A of Act without noticing 

that there was urgency in the interim application for seeking delivery of goods which 

were lying at the port for the past four months.  



 Similarly, Satyam Wood Industries Vs Adoniss (P) Ltd(supra) pertains to late 

delivery and in the said case also, the plaintiff filed an application u/o 39 Rule 1 and 

2 CPC seeking interim mandatory order directing 2nd defendant to issue the delivery 

order of wooden logs kept in the port terminal and delay in the said case would have 

caused irreparable loss to the plaintiff. In the said case, the High Court of Madras 

directed the District Judge to consider the interim application if any real urgency was 

there in the matter and decide the case on merits and if necessary, refer the party to 

mediation. 

 In M K Foods Products Vs M/s S H Food Product (Supra), the very suit was 

under IPR Act for permanent injunction restraining the defendant from infringing 

copyright. The suit itself in the said case was urgent in nature.  

 In M/s Dhanbad Fuels Ltd Vs Union of India & Ors (supra), it was found that 

suit was filed within the month of establishment of Commercial Court in Alipur and 

when the suit was filed, the State of West Bengal had not come with any notification 

or procedure for implementation of Pre-Institution Mediation and Settlement Rules. 

The infrastructure was not in place and public was not aware at that time whereas 

the present case has been filed on 02.09.2019 when the infrastructure for pre 

institution mediation was available in all the district courts in Delhi. 

 The facts in Ganga TARO Vazirani vs Deepak Raheja (Supra) are different 

since in the said case, the suit was decreed u/o 37 CPC 1908 by the Commercial 

Court and the plea for non-compliance of provisions u/s 12A of Act was not taken at 

all during trial in Commercial Court. The said plea was taken for the first time before 

the High Court in appeal. It was observed “at no point of time has the defendant ever 

raised the contention that the present suit cannot be instituted because the plaintiff 

has not invoked the remedy of pre institution mediation as contemplated u/s 12A of 

the CC Act”. It was further held “I am, therefore, of the opinion that not having raised 

this issue at the earliest point of time, the defendant is now precluded from doing so. 

In fact, if I were to allow such plea at this stage, it takes plaintiff by surprise”. 

Considering the said facts and circumstances, it was observed that it would not only 

be just ridiculous but highly unjust to now hold that plaintiff ought to be non-suited 

merely because he did not avail the pre institution process as contemplated u/s 12A 

of Act. It is was also observed “if the parties have already taken steps for settlement 

out of the court before institution of the suit an attempt made by the parties to resolve 

the dispute amicably has failed, the plaintiff cannot be asked to compulsarily go for 



pre institution mediation as contemplated u/s 12A of CC Act as the same would run 

counter to the very purpose for which CC Act was brought into force as it would have 

the effect of delaying the proceedings rather than the quick resolution of the dispute”. 

 It may be pointed out that it is not the case of plaintiff herein that any efforts 

were made by the parties before institution of suit for any settlement out of the court. 

 In the order dated 12.02.2021 and 01.03.2021 in Bank of Baroda Vs Suhail 

Garments (supra) in CM(M) 131/2021, no law has been laid down by the High Court 

of Delhi. The High Court of Delhi only appointed amicus curie in respect of effect of 

retrospective operation of provision of Commercial Courts Amendment Act, 2018. 

Even otherwise, the High Court appointed amicus curie only in respect of 

retrospective effect of the Amendment Act whereas the present suit has been filed in 

September 2019 i.e. after the infrastructure was available for pre institution 

mediation.  

 In Amba Lal Sarabhai Enterprises Ltd Vs K S Infraspace LLP 2019 SCC 

Online SC 1311, It was held by the Apex Court that the provisions of Commercial 

Courts Act are to be strictly followed and adhered to. It means that no liberal 

interpretation of the provisions has to be given and they should be read in narrow 

sense.  

 The very purpose of S.12A shall be frustrated if the parties are permitted to 

circumvent the provisions u/s 12A of Act merely by filing application u/o 39 Rule 1 

and 2 CPC along with the plaint where the real urgency is not explained.    

 Thus, I am of the considered opinion that mere filing of application u/o 39 Rule 

1 and 2 CPC not contemplating the real urgency along with the plaint by itself does 

not exempt the plaintiff from pre institution mediation   

  In view of the above discussion, I am of the view that there was no real 

urgency in the present case as is reflected even from the conduct of the plaintiff.  

  In view of the above discussion, I am of the view that there was no real 

urgency in the present case as is reflected even from the conduct of the plaintiff. 

 It is pertinent to mention here that Order 7 Rule 11 of Civil Procedure Code, 

1908 deals with the rejection of the plaint and reads as follows-ha 

Rejection of plaint - The plaint shall be rejected in the 

following cases- 

a.----------------- 

b. –-------------- 



c.----------------- 

d. Where the suit appears from the statement in the plaint to 

be barred by any law. 

e. ---------------- 

f. ---------------- 

 As already discussed, the provision under Section 12A of the Act is 

mandatory in nature. Though, plaintiff has taken the steps for pre institution 

mediation during the pendency of the present case, however the steps taken during 

the pendency of present case amount to post institutional mediation and the same 

may amount to pre institution mediation if a fresh suit is filed by the plaintiff.  Since 

the plaintiff has not taken any steps in accordance with the mandatory provisions 

under Section 12A of the Act for Pre-institution mediation, the suit of the plaintiff 

apparently is barred by the law.   

 In view of the above discussions and reasons, this court is of the considered 

opinion that suit of plaintiff is not maintainable. Accordingly, the plaint is hereby 

rejected under Order 7 Rule 11 (d) of the Civil Procedure Code being not 

maintainable. The plaintiff however can file fresh suit after complying mandatory 

provisions of law under Section 12A of this Act subject to period of limitation and law.  

  File be consigned to record room after due compliance. 

  Copy of order sheet be sent to computer branch for uploading the 

same on the website since the instrument of digital signatures of this court is stated 

to have expired and the same has yet not been renewed/re-issued. Copy of order 

sheet signed by the J.A./ J.R. be supplied to concerned parties, if requested. The 

original order sheet is retained in the camp office which shall be filed on record on 

the date of physical hearing or as and when feasible.  

 

         (Sukhvinder Kaur) 
District Judge, Commercial Court-02 

Shahdara, Karkardooma 
16.04.2021 

 


